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FINAL SUMMARY: IMPLEMENTATION OF ACUS RECOMMENDATIONS 



The Implementation Digest provides a general guide to the level of implementation for each 
recommendation adopted by the Administrative Conference from 1968 to 1995. The categories represent 
the staffs assessment of the current status and degree of implementation through October 1995. 

Recommendations are considered to have been "fiiUy implemented" when they have been put into 
place, either entirely or with changes not considered inconsistent with the fundamental character of the 
recommendation, through necessary legislative, administrative or court action. 

Recommendations are considered to have been "substantially implemented" when they have been put 
in place in large measure. For example, key features of the recommendation may have been adopted or 
many (but not all) affected agencies may have adopted the recommendation. 

Recommendations are considered "partially implemented" when significant features of the 
recommendation have been put into place but important aspects of the recommendation remain to be 
implemented or where some important agencies have not yet implemented the recommendation. 

Because the Conference cannot implement all of its recommendations simultaneously, it has sought 
"targets of opportunity" for implementation. Where a recommendation is shown as "implementation in 
progress," the staff reasonably believed as of October 1995 that there were such opportunities. 

68-1 Adequate Hearing Facilities 

Substantially implemented. Call for inventory of federal hearing facilities was implemented by ACUS 
with its Directory of Administrative Hearing Facilities^ published in 1981 and 1984. Budget constraints 
have prevented necessary revisions. GSA has not implemented call for centralized scheduling facilities for 
multi-agency hearing sites. 

68-2 US Government Organization Manual 

Fidly implemented. Call to rewrite the Manual to describe agencies' programs and functions more 
clearly has been implemented across-the-board, as has recommendation to clarify the Manual and include 
contacts for further information. 

68-3 Parallel Table of Statutory Authority and Rules 

Fidly implemented by the Office of the Federal Register and agencies, leading to improved accuracy 
ofCFR. 

68-4 Consumer Bulletin 

Fully implemented. Executive Office of the President responded to 68-4 by initiating publication of a 
bi-weekly Consumer News and Consumer Register. Publication was subsequently transferred to HHS, 
and Office of Consumer Affairs was established in the White House. 

68-5 Representation of the Poor in Agency Rulemaking 

Partially implemented. FTC, FERC, SBA and USPS responded to 68-5 by making special, 
continuing efforts to provide better notice to poor persons of rulemakings affecting them. Legislative 
portions not implemented. 



68-6 Delegation of Final Decisional Authority 

Substantially implemented. Call for establishing appeals boards or according increased finality to 
hearing examiners' decisions was substantially implemented by nearly all agencies conducting significant 
numbers of formal adjudications. In 1990 and 1993, respectively, the Office of the Chairman commented 
on FCC and FDA proposals to revise their review procedures. In 1993, we pointed out the need for the 
NLRB to be given statutory authority to use discretionary review in a letter to Chairman Dunlop of the 
Commission on the Future of Worker-Management Relations. 

68-7 Eliminating Jurisdictional Amount Requirement 

Fully implemented ACUS' call to amend 28 USC § 1331(a) was fully implemented in 1976 by Pub. 
L. No. 94-574 which eliminated minimum amount for suits against the US 

68-8 Review of ICC Orders 

Fully implemented. Fully implemented by enactment in 1975 of Pub. L. No. 93-584, eliminating 
three-judge court in cases involving ICC orders. 

69-1 Reform of Sovereign Immunity Doctrine 

Fully implemented by Congress in 1976 (Pub. L. No. 94-574) which amended 5 USC §§ 702 and 703 
to eliminate this, and other, long-standing technical barriers, after ACUS helped persuade the Department 
of Justice to end its opposition. 

69-2 Enforcement of NLRB Orders 

Not implemented, though bills that would have been regularly introduced in Congress to make NLRB 
orders enforceable automatically unless challenged in court, like the orders of other major agencies. Have 
brought this to the attention of a GAO team studying the NLRB and, in 1993, to Chairman Dunlop of the 
Commission on the Future of Worker-Management Relations. 

69-3 Publishing a Guide to Federal Reporting Requirements 

Not implemented. 

69-4 Subject Indexes to the Code of Federal Regulations 

Substantially implemented. The Office of the Federal Register has taken a major role in responding to 
the recommendation, and has prepared subject indexes and a thesaurus of indexing terms. 

69-5 Elimination of Duplicative Hearings in FAA Safety Decertification Cases 

Fidly implemented by FAA in May 1970 when it adopted new regulations eliminating its formal 
hearing procedures. Decertification hearings are now held only before the NTSB, as recommended. 

69-6 Compilation of Statistics on Administrative Proceedings by Federal Departments and Agencies 

Partially implemented. The Administrative Conference implemented 69-6's call for compilation of 
better statistics on agency adjudications by compiling and publishing its Uniform Caseload Accounting 
System volumes for four years (1975-78). The effort was discontinued in 1979 due to inadequate funds. In 
1990, the Conference undertook a survey of agency case tracking capabilities to determine the feasibility of 
resuming compilation of statistics. It was concluded that additional resources were needed to resume 
compilations. 



69-7 Consideration of Alternatives for Licensing Procedures 

Moot. Recommendation 69-7 has been largely mooted by subsequent events, such as enactment of 
NEPA, which go much further than 69-7 in prescribing consideration of alternatives. 

69-8 Elimination of Certain Exemptions from the APA Rulemaking Requirements 

Substantially implemented. Almost all major grantmaking and contracting agencies have carried out 
the Conference's call to waive voluntarily the APA's "proprietary" rulemaking exemption. The "regulatory 
reform" legislation of the early 1980's would have implemented 69-8 in full, but was not enacted. In recent 
legislation subjecting Veterans Department rules to APA requirements (Pub. L. No. 100-687), the 
Congressional committee expressly cited the ACUS recommendation. In 1992, the Chairman responded to 
a HUD proposal by urging HUD not to withdraw its voluntary waiver. This recommendation was 
reiterated in Recommendation 93-4. 

69-9 Recruitment and Selection of Hearing Examiners; Continuing Training for Government 
Attorneys and Hearing Examiners; Creation of a Center for Continuing Legal Education in 
Government 

Partially implemented. The Civil Service Commission responded completely to 69-9's call for 
revising qualifications for the post of hearing examiner. The call for eliminating veterans preference for 
hearing examiners was not implemented; ACUS affirmed its position in Recommendation 92-7.. 
Recommendation 69-9's call for increased training of government attorneys was met by 1974 creation of 
the Legal Education Institute, now part of Department of Justice. Recommendation 92-7 has, in part, 
superseded this recommendation. 

70-1 Parties Defendant 

Fully implemented in 1976 by Pub. L. No. 94-574 which amended 5 USC § 703. 

70-2 SEC No-Action Letters Under Section 4 of the Securities Act of 1933 

Fully implemented. The SEC responded positively to all parts of 70-2; included were new SEC rules 
affecting use of no-action letters and internal directives on use and content of such letters and handhng 
requests for them. 

70-3 Summary Decision in Agency Adjudication 

Substantially implemented. Approximately one dozen agencies have taken steps to compl\' with the 
Conference's call for the use of summary decisions, many of them by adopting in almost verbatim form the 
model rule developed by ACUS. Only two agencies are in nonconformity. 

70-4 Discovery in Agency Adjudication 

Substantially implemented. 70-4's call for minimum standards for discover}' is now followed 
substantially by all but a small number of agencies. 

70-5 Practices and Procedures Under the Renegotiation Act of 1951 

Fully implemented. This call for greater guidance to contractors as to Board interpretations and for 
improved "proposed opinions" was fully implemented by the Renegotiation Board prior to that body's 
demise. 

71-1 Interlocutory Appeal Procedures 



Fully implemented. This recommendation, calling for limits on interlocutory rulings, has been 
substantially complied with by nearly every agency. 

71-2 Principles and Guidelines for Implementation of the Freedom of Information Act 

Fully implemented. Congress implemented nearly all of the Conference's recommended improvements 
to the FOIA in the 1974 FOIA Amendments, Pub. L. No. 93-502. The Conference was a leading force in 
the development and passage of this legislation. 

71-3 Articulation of Agency Policies 

Provides general guidance to agencies. Recommendation 71-3 calls on agencies to articulate and 
make known to the public the standards that will guide their regulatory decisions. The Conference has 
subsequently expanded on this recommendation in Recommendations 89-8 and 92-2. ACUS conducted a 
major follow-up study in 1983, see ACUS Statement 9, "Guidelines for Choosing the Appropriate Level of 
Agency Policy Articulation." 

71-4 Minimum Procedures for Agencies Administering Discretionary Grant Programs 

Partially implemented. Several of the larger grant-making agencies have enthusiastically carried out 
71-4's call for improved public notice of the availability of grant funds, better notification to applicants, 
and avoidance of conflicts of interest by advisory panels. These include HHS, Education, and EPA. 

71-5 Procedure of the Immigration and Naturalization Service in Respect to Change-of-Status 
Applications 

Partially implemented. INS responded to 71-5 by issuing instructions to its employees giving greater 
guidance on preparation of decisions, increasing access to operations manuals and instructions, and giving 
greater information to persons with cases before INS. 

71-6 Public Participation in Administrative Hearings 

Fully implemented. When adopted in 1971, this recommendation was at the vanguard of then-current 
practice. Subsequently, 71-6's notions have been fully embraced and implemented by Congress, courts and 
virtually all agencies. The part urging availability of transcripts, at cost, to parties was implemented by the 
Federal Advisory Committee Act (§ 11) in 1972. 

71-7 Rulemaking on a Record by the Food and Drug Administration 

Fully implemented. FDA has carried out all parts of 71-7 by adopting procedures in 1975 that 
improve its hearing process and enhance citizen participation. 

71-8 Modification and Dissolution of Orders and Injunctions 

Substantially implemented. Nearly all regulatory agencies now have procedures available for 
modifying obsolete orders or injunctions as recommended. 

71-9 Enforcement of Standards in Federal Grant-in-Aid Programs 

Partially implemented. Most of this recommendation's major provisions would have been 
implemented by an 0MB circular that was drafted in 1980 and later shelved after the change in 
Administration in 1981. Several agencies have taken 71-9's advice on their own. 



72-1 Broadcast of Agency Proceedings 

Partially implemented. 72-1 calls on agencies to encourage broadcast coverage of proceedings having 
a broad public interest, and has met a spotty reception. Several agencies, like the FCC and CPSC, have 
largely complied, but some others expressed considerable opposition. 

72-2 Conflict-of-interest Problems in Dealing with Natural Resources of Indian Tribes 

Substantially implemented. Conflicts of interest have been ameliorated by a written understanding 
between Justice and Interior, as well as creation of an Indian Resources Section at Justice. 

72-3 Procedures for the United States Board of Parole 

Fully implemented. 1976 legislation implemented 72-3 's call for a right to counsel and other 
improvements. The Parole Commission voluntarily undertook to comply with nearly all other sections. 

72-4 Suspension and Negotiation of Rate Proposals by Federal Regulatory Agencies 

Substantially implemented. The call for legislation to authorize temporary rate increases was 
implemented for the FCC. The sections calling for ratemaking agencies to encourage settlements and make 
other improvements were complied with by most agencies. 

72-5 Procedures for the Adoption of Rules of General Applicability 

Partially implemented. This recommendation cautioning against imposition of complex, "hybrid" 
rulemaking procedures has been followed except in a limited number of statutes. The recommendation was 
reiterated in Recommendation 93-4. 

72-6 Civil Money Penalties as a Sanction 

Substantially implemented. The Conference's encouragement (in 72-6 and 79-3) of granting agencies' 
authority to use civil money penalty power has had a major impact on federal administrative enforcement 
policy and has led to a significant increase in penalty remittances to the federal treasury. ACUS' model 
statute has served as a basis for dozens of pieces of legislation, and the Conference has participated in the 
development of these kinds of legislation, including the Program Fraud Civil Remedies Act, Pub. L. No. 
99-509, 100 Stat. 1934 (1986), and the Department of Housing and Urban Development Reform Act of 
1989, Pub. L. No. 101-235, 103 Stat.. 1987 (1989), Financial Institutions Reform Recovery, and 
Enforcement Act of 1989, Pub. L. No. 101-73, 103 Stat.. 183 (August 9, 1989), and the Securities 
Enforcement Remedies and Penny Stock Reform Act of 1990, Pub. L. No. 101-429, 104 Stat.. 951 (1990). 

72-7 Pre-induction Review of Selective Service Classification Orders and Related Procedural 
Matters 

Moot. The military draft's termination in 1973 mooted this proposal. 

72-8 Adverse Actions Against Federal Employees 

Moot. 72-8's call for regularizing part of adverse actions was partly implemented by EO. 11787 in 
1974 as well as related CSC regulations. Passage of Civil Service Reform Act in 1978 mooted the 
recommendation. 



73-1 Adverse Agency Publicity 

Substantially implemented. Most agencies that engage in publicity as a regulatory tool have adopted 
conforming procedures to protect against unfair publicity that could harm a private party. 

73-2 Labor Certification of Immigrant Aliens 

Substantially implemented A 1974 field memorandum by the Department of Labor fully 
implemented almost all of 73-2, thus improving the fairness of the process for issuing labor certificates to 
aliens. 

73-3 Quality Assurance Systems in the Adjudication of Claims of Entitlement to Benefits or 
Compensation 

Partially implemented. HHS' component agencies ~ the major targets of 73-3 ~ have taken 
significant steps to carry out 73-3. 

73-4 Administration of the Anti-Dumping Law by the Department of the Treasury 

Substantially implemented. Treasury agreed to carry out most of 73-4's provisions calling for 
increased access to customs representatives, greater disclosure, and written findings. 1974 legislation 
carried out the suggested improvements in coordination between Customs and other relevant agencies. The 
new procedure is the subject of Recommendation 91-10. 

73-5 Elimination of the "Military or Foreign Affairs Function" Exemption from APA Rulemaking 
Requirements 

Partially implemented. Most affected agencies have issued rules or given notice of their intent to 
comply with 73-1, though no implementing legislation has been passed. This recommendation was 
reiterated in Recommendation 93-4. 

73-6 Procedures for Resolution of Environmental Issues in Licensing Proceedings 

Substantially implemented. Five of the six affected agencies have adopted rules to meet this 
recommendation for using "generic" proceedings and increasing disclosure of basic studies and reports. 

74-1 Subpena Power in Formal Rulemaking and Formal Adjudication 

Not implemented. Legislation to make agency subpcnas available in all APA adjudications and to 
classify agency power to delegate the issuance of subpenas to presiding officers was introduced as part of 
APA reform bill in 1970's, but was not enacted. 

74-2 Procedures for Discretionary Distribution of Federal Assistance 

Partially implemented. Most major grantor agencies (e.g., HHS, EPA, Education) now follow 
procedures to hear complaints and take specified steps to ensure the most effective allocation and use of 
grant fijnds. 

74-3 Procedures of the Department of the Interior with Respect to Mining Claims 

Partially implemented by Interior. 



74-4 Preenforcement Judicial Review of Rules of General Applicability 

Partially implemented Congress has followed the Conference's formulation of the appropriate 
standard of review in numerous statutes. The remainder of 74-4, addressed to the courts, has been cited 
favorably by several court opinions that have looked to it for guidance. 

75-1 Licensing Decisions of the Federal Banking Agencies 

Substantially- implemented -The affected agencies have fully implemented most significant parts of 
75-1 (e.g., adoption of statements on chartering policies, explanations of charter denials, written opinions). 
In October 1990 the Office of the Comptroller of the Currency announced that it would make publicly 
available key documents in Adjudications from 1977 to the present [See entry for 87-12]. 

75-2 Affirmative Action for Equal Opportunity in Nonconstruction Employment 

Partially implemented. Labor and HHS have partially implemented this recommendation's call for 
greater use of graduated sanctions, industry-specific affirmative action formats, and improved coordination 
in administrative matters. 

75-3 The Choice of Forum for Judicial Review of Administrative Action 

Substantially implemented. Many agency and Congressional drafters have taken into account 75-3 in 
preparing legislation, although a thorough study of its impact has not been conducted. The study has been 
extraordinarily influential in administrative law scholarship and practice. It was cited, for example, by 
Senate sponsors of S. 1436 (101st Congress) concerning appeals of Forest Service determinations. 

75-4 Procedures to Ensure Compliance by Federal Facilities with Environmental Quality Standards 

Partially implemented. This topic continues to be very controversial today due to EPA-DOD 
disputes, but progress is being made as federal facilities are increasingly being covered by environmental 
laws. 

75-5 Internal Revenue Service Procedures: The Audit and Settlement Processes 

Partially implemented. This call for safeguards to avert abuses of the audit process was accepted by 
IRS in part. 

75-6 Internal Revenue Service Procedures: Collection of Delinquent Taxes 

Substantially implemented. 75-6 sought to curb some harsh consequences of IRS liens, levies and 
seizures. Many parts were fully implemented by IRS and by subsequent legislation. 

75-7 Internal Revenue Service Procedures: Civil Penalties 

Noi implemented. IRS has refused to take action on the recommendation. However, in the 101st 
Congress, a House Ways and Means Committee Task Force reviewed this recommendation in preparing a 
reform package. 

75-8 Internal Revenue Service Procedures: Tax Return Confidentiality 

Substantially implemented. The Tax Reform Act of 1976 incorporated most major parts of 75-8 on 
protecting confidentiality of returns. 



75-9 Internal Revenue Service Procedures: Taxpayer Services and Complaints 

Substantially implemented. In response to 75-9, IRS instituted a number of initiatives to ensure 
effective performance of taxpayer services and complaint handling. 

75-10 Internal Revenue Service Procedures: The IRS Summons Power 

Substantially implemented Save for the portions on the content of IRS summons forms, IRS and 
Congress have actedto implement 75-10. 

76-1 Exception from Mandatory Retirement for Certain Presidential Appointees 

Moot. Elimination of mandatory retirement by age discrimination prohibitions has mooted this 
recommendation. 

76-2 Strengthening the Informational and Notice-Giving Functions of the "Federal Register" 

Partially implemented. The Office of the Federal Register has developed rules intended to effectuate 
much of 76-2, but agencies have been less responsive to its call for publishing some interpretations and 
adjudicative notices. 

76-3 Procedures in Addition to Notice and Opportunity for Comment in Informal Rulemaking 

Provides general guidance for agencies. Recommendation 76-3, even if fully implemented, leaves 
considerable discretion with agencies as to appropriate rulemaking procedures. While some agencies have 
had reservations about 76-3 's encouragement of additional procedures in certain types of rulemaking, many 
are in substantial compliance. A thorough study would be needed for precise evaluation of implementation. 

76-4 Judicial Review Under the Clean Air Act and Federal Water Pollution Control Act 

Not implemented. Congress has not taken the action recommended to rationalize the judicial review 
provisions under these two major environmental statutes. 

76-5 Interpretive Rules of General Applicability and Statements of General Policy 

Provides general guidance to agencies. Guidance was supplemented in Recommendation 92-2. We 
have invoked 76-5 (and 92-2) frequently in offering comments on proposed agency actions, and they have 
generally been receptive. 

77-1 Legislative Veto of Administrative Regulations 

Moot. The Chadha decision by the Supreme Court outlawing legislative vetoes has rendered 77-1, 
which cautioned against general use of such vetoes, inoperative. 

77-2 Judicial Review of Customs Service Actions 

Fully implemented. ACUS' recommended restructuring of the powers of the Customs Court and 
changes in many other aspects of judicial review in such cases were enacted by Congress in three laws 
implementing almost all of 77-2; Pub. Law Nos. 95-410, 96-39 and 96-417. 



77-3 Ex Parte Communications in Informal Rulemaking Proceedings 

Substantially implemented. These related recommendations suggest procedures for agencies in 
dealing with communications concerning agency rulemaking proceedings. Suggested procedures, calling 
for placement of ex parte communications in the rulemaking file and making them publicly available in 
most cases, are generally followed by agencies and have been influential in court decisions and scholarship. 
In 1992, the Office of the Chairman filed comments with the Federal Election Commission, supporting its 
proposed rule that was consistent with key elements of ACUS' recommendation. 

78-1 Reduction of Delay in Ratemaking 

Substantially implemented. The Conference recommended use of rulemaking for generic policy issues 
arising in ratemaking, design of better systems of data collection, and greater use of negotiations to settle 
disputed cases. These concepts have generally been accepted by the major ratemaking agencies. 

78-2 Procedures for Determining Social Security Disability Claims 

Partially implemented. Important aspects of the recommendation have been implemented, including 
the closing of the record after the administrative law judge stage, continuation of an aggressive quality 
assurance program and articulation of appropriate productivity norms for ALJs. Other aspects were 
revived in Recommendation 90-4. 

78-3 Time Limits on Agency Actions 

Partially implemented. Recommended that reasonable time limits for agency action can be effective 
in reducing delay, but that, in general, it is better for agencies to set the deadlines rather than Congress. 
Numerous agencies have reported effective use of this technique. 

78-4 Federal Agency Interaction with Private Standard-Setting Organizations in Health and Safety 
Regulation 

Partially implemented. The Conference urged agencies to coordinate with and participate in the 
deliberations of privately established organizations that write voluntary consensus standards and to use 
such standards where appropriate. Parts of the recommendation are incorporated in 0MB Circular A-119, 
most recently revised in October 1993. Many federal agencies regulating in areas where such organizations 
exist make an effort to benefit from these activities in ways consonant with the recommendation. 

79-1 and 80-1 Hybrid Rulemaking Procedures of the Federal Trade Commission 

Substantially implemented. These recommendations constitute the report of the Conference to the 
Congress, as mandated under the Magnuson-Moss Warranty-FTC Improvement Act of 1975. The 
Conference found that the procedures in the Act did not prove to be effective in controlling agency 
discretion in the exercise of a broad delegation of legislative power. Therefore, the Conference urged that 
Congress not rely on a similar scheme in the future. In general, we believe that the Congress has followed 
this advice. The recommendations also contained specific advice to the FTC, which has, in general, 
followed the recommendations. 

79-2 Disputes Respecting Federal-State Agreements for Administration of the Supplemental Security 
Income Program 

Degree of implementation unknown. This recommendation urged action by the Department of Health, 
Education and Welfare. Follow-up is required. The latest letter from the Department was in 1980 and 
indicated objections to the recommendation. 
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79-3 Agency Assessment and Mitigation of Civil Money Penalties 

Substantially implemented. Reaffirmed 72-6's call for greater use of civil money penalties, but urges 
agencies to publish standards for assessment and mitigation. Many agencies have compHed, although 
follow-up work would be useful. 

79-4 Public Disclosure Concerning the Use of Cost-Benefit and Similar Analyses in Regulation 

Partially implemented. Recommended that agencies adopt the practice of addressing publicly the 
techniques used and the assumptions made in using cost-benefit or similar analyses. The regulatory impact 
analyses required under Presidential executive orders on rulemaking (such as EO. 12,866), as amplified by 
0MB guidance documents, include much of the information identified in the Conference recommendation. 
To the extent that the analyses are made public, the goals of the recommendation would be achieved. 

79-5 Hybrid Rulemaking Procedures of the FTC-Administration of the Program to Reimburse 
Participants' Expenses 

Moot. Funding for the reimbursement program was withdrawn by Congress, thus mooting this 
recommendation. 

79-6 and 81-2 Elimination of the Presumption of Validity of Agency Rules and Regulations in 
Judicial Review, as Exemplified by the Bumpers Amendment 

Substantially implemented. Recommended that Congress not adopt various proposals to alter or 
reverse any presumption of vaHdity that attaches to agency rules or regulations. Congress has not enacted 
any of those proposals, hideed. Supreme Court caselaw has since reaffirmed the appropriateness of such 
deference. 

79-7 Appropriate Restrictions on Participation by a Former Agency Official in Matters Involving the 
Agency 

Partially implemented. Recommended that the problem of post-employment activities of former 
federal officials be addressed primarily through administrative remedies, with criminal penalties reserved 
for the most serious cases. Legislation enacted prior to final Conference action contained one of the 
recommended changes, and the Ethics Reform Act of 1989 broadened further the remedies for violating 
post-employment restrictions. The 1989 Act, however, contains more stringent restrictions than 
recommended in 79-7. 

80-1 See 79-1. 

80-2 Enforcement of Petroleum Price Regulations 

Moot. This recommendation is not of current interest because the program was terminated. 

80-3 Interpretation and Implementation of the Federal Advisory Committee Act 

Partially implemented. Recommended that GSA issue revised guidelines to assist agencies in 
following the provisions of FACA, and to clarify the applicability of the Act to groups convened on an ad 
hoc basis without formal structure and to existing privately established groups. GSA adopted interim 
guidelines in 1983 that were in substantial accord with the recommendation and a final rule in 1987 that 
withdrew somewhat from the Conference's recommendation. ACUS submitted comments in the 101st 
Congress on S. 444, the Federal Advisory Committee Act Amendments of 1989, and on S. 2039, the 
successor bill in 1992, but neither was enacted. 
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80-4 Decisional Officials' Participation in Rulemaking Proceedings 

Provides general guidance to agencies. (Follow-up study would be needed to determine agency 
responsiveness to recommendation.) Proposed minimum standards of propriety for agency officials who 
make rulemaking decisions and urged agencies to adopt procedures for challenges. The recommendation is 
conveyed in the Conference's Guide to Federal Agency Rulemaking, first published in 1983 and revised in 
1991. 



80-5 Eliminating or Simplifying the "Race to the Courthouse" in Appeals from Agency Action 

Fully implemented. Pub. L. No. 100-236 fully implemented this recommendation to eliminate "races 
to the courthouse" to obtain judicial review of agency orders in a preferred forum. The current procedure 
replaces the first-to-file rule with a system of random selection in any case where petitions for review of the 
same order are received by two or more circuit courts of appeal within ten days after the agency order is 
issued. ACUS followed up with comments on implementing regulations issued by the Judicial Panel on 
Muhidistrict Litigation. Hundreds of thousands of dollars have been saved by the of implementation of this 
recommendation 

80-6 Intragovernmental Communications in Informal Rulemaking Proceedings 

Fully implemented. Opposes blanket prohibition on Presidential and executive branch contacts so 
long as any material facts are placed in the record and comments serving as a "conduit" for outside sources 
are identified. Recommendation was cited by leading case oi Sierra Club v. Costle, 657 F.2d 298, 401 
(DC Cir. 1981) and has been followed by 0MB. 

81-1 Procedures for Assessing and Collecting Freedom of Information Act Fees 

Substantially implemented. Recommended revisions to FOIA fees and agency fee collection practices 
so as to recover costs that are properly charged to requesters. This recommendation was largely 
implemented by the Freedom of Information Reform Act of 1986, Pub. L. No. 99-570. Most importantly, 
requesters of information for a private, profit-making purpose are required to pay fees that capture the 
agencies' costs of reviewing records to determine whether they contain exempt information. 

81-2 See 79-6 

82-1 Exemption (b)(4) of the Freedom of Information Act 

Substantially implemented. Urged that agencies be required to follow uniform procedures when FOIA 
requesters seek information that may fall within the Act's exemption for confidential business information. 
The recommendation also urged an expansion of the scope of the exemption and de novo judicial review. 
Legislation to implement the recommendation was introduced but did not pass in Congress. However, the 
President in 1987 issued Executive Order 12600, which requires agencies to follow procedures 
recommended by the Conference. 

82-2 Resolving Disputes Under Federal Grant Programs 

Partially implemented. Several large agencies (HHS, Labor, Education) now follow the 
recommended procedures. A draft OMB circular, that ultimately was not adopted, would have fiilly 
implemented 82-2. Recent legislation affecting the Department of Education implements 82-2's call for 
greater emphasis on mediating grant disputes. ACUS' guide to drafting federal grant statutes also increased 
awareness and implementation of this recommendation. 
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82-3 Federal Venue Provisions Applicable to Suits Against the Government 

Partially implemented. Urges Congress not to pass sweeping changes to "locaHze" venue laws. Such 
bills received serious consideration in the 97th Congress but were defeated and have not been revived. 
Portion of the recommendation that urges refinements to venue laws not implemented. 

82-4 and 85-5 Procedures for Negotiating Proposed Regulations 

Substantially implemented. Set forth criteria for choosing rulemaking proceedings suitable for 
negotiation of proposed rules, together with procedures for agencies to follow. TTie procedures have been 
followed in more than 30 rulemaking proceedings by EPA, Transportation, FAA, OSHA, Interior, NRC, 
FTC, Agriculture, Education, FCC and Farm Credit Administration. Several "reg-negs" have been 
completed, with final rules in place. In at least four instances. Acts of Congress requiring agencies to use 
the process in particular programs referred to these recommendations (Pub. Law Nos. 100-297, 101-392, 
and 102-325 affected the Department of Education; Pub. L. No. 100-408 affected NRC). Legislation to 
facilitate the process, the Negotiated Rulemaking Act, recommended by the Conference, was enacted in 
1990 (Pub. L. No. 101-648), setting forth a framework for negotiated rulemaking based on these 
recommendations. Also in 1990, the Conference published the Negotiated Rulemaking Sourcebook, a 
comprehensive guide for agencies considering or conducting negotiated rulemaking proceedings. Several 
major reg-negs have concluded successfully in 1991. Three agencies (Coast Guard, Farm Credit 
Administration, and FCC) undertook reg-negs for the first time in 1992. ACUS staff have presented 
several roundtable programs on the process for agency officials and have worked closely with individual 
agencies that are considering its use. The Report of the National Performance Review urges use of 
regulatory negotiation.. President Clinton has issued several directives to regulatory agencies urging 
greater use of reg-negs. OIRA and ACUS co-sponsored a symposium on implementation of these 
directives. In October, 1995, the Office of the Chairman released a revised and updated Negotiated 
Rulemaking Sourcebook as well as a final report to Congress entitled Building Consensus in Agency 
Rulemaking: Implementing the Negotiated Rulemaking Act, 

82-5 Federal Regulation of Cancer-Causing Chemicals 

Degree of implementation unknown. The Conference's recommendation broadly addressed agency 
procedures for identifying, evaluating, and regulating carcinogens. Various provisions address priority 
setting, interagency coordination, testing and evaluation, use of advisory panels, generic rulemaking, 
quantitative assessment of risk, and public participation. The Administration has subsequently adopted a 
cancer policy, and new agency procedures have evolved. A follow-up study would be needed to determine 
the degree of implementation of the Conference recommendation. 

82-6 Federal Officials' Liability for Constitutional Violations 

Partially implemented. Congress has repeatedly considered implemental legislation to substitute the 
US government for individual employees in constitutional tort actions, and ACUS has offered its support. 
The Federal Employees Liability Reform and Tort Compensation Act of 1988 substituted the government 
as defendant for non-constitutional torts, but did not go so far as to cover constitutional tort allegations. 

82-7 Judicial Review of Rules in Enforcement Proceedings 

Provides general guidance to Congress. Provides standards for Congress to follow when drafting 
statutes that limit the judicial reviewability of rules at the enforcement stage. The guidance was 
supplemented by Recommendation 93-4. Follow-up study is needed to determine responsiveness of 

Congress. 
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83-1 The Certification Requirement in the Contract Disputes Act 

Fully implemented. In 1992, the Federal Courts Administration Act of 1992, Title IX of Public Law 
102-572, fully implemented this recommendation by providing that the certification requirement is no 
longer a jurisdictional requirement to appealing a denial of a contract claim. A letter from ACUS 
commenting on the originally-introduced legislation resulted in modifications contained in the legislation as 
enacted. 

83-2 The "Good Cause" Exemption from APA Rulemaking Requirements 

Provides general guidance to agencies. Provides standards for agency invocation of good cause 
exemption in rulemaking. Invoked by ACUS to good effect in State Department rulemaking proceeding. 
Recent follow-up study shows heavy, largely appropriate, use of the exemption by agencies. 

83-3 Agency Structures for Review of Decisions of Presiding Officers under the Administrative 
Procedure Act 

Provides general guidance to Congress and agencies. Provides standard for statutes and regulations 
governing agency review of ALJ decisions. Follow-up study needed to determine responsiveness of 
Congress and agencies. 

83-4 The Use of the Freedom of Information Act for Discovery Purposes 

Not implemented. Recommends amending FOIA to require a person in litigation with the government 
to notify government counsel of any FOIA requests relating to the litigation. Sanctions are proposed for 
failure to comply. Legislation was introduced in the 99th Congress that would have substantially 
implemented the recommendation. 

84-1 Public Regulation of Siting of Industrial Development Projects 

Provides general guidance to federal state, regional and local agencies. Provides guidance on 
interagency coordination, public participation, environmental review, permit approvals, and decision 
schedules. Follow-up study needed to determine responsiveness of agencies. 

84-2 Procedures for Product Recalls 

Not implemented. Recommended establishment of an interagency liaison group to share information; 
also suggested ways to make recall notices more effective and better ways to handle consumer inquiries. 
Legislation to enhance FDA's recall authority was introduced in the 1 02nd Congress. 

84-3 Improvements in the Administration of the Government in the Sunshine Act 

Not implemented. Urges Congress to reconsider the Act's exemptions and allow broad policy matters 
to be considered in closed meetings. Also urges agencies to make open meetings more comprehensible. 
ACUS successfully encouraged ABA to take similar official position in 1987. Attempts to use this 
standard to permit FERC to close meetings on broad policy matters failed in 1992; otherwise. Congress has 
not shown interest in the subject. The Office of Chairman has continued to comment on proposed agency 
rules. In 1995, ACUS created a special committee to review the Act at the behest of a letter from 
numerous agency commissioners. The committee held a public hearing and produced a committee 
recommendation in October, 1995. 
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84-4 Negotiated Cleanup of Hazardous Waste Sites Under CERCLA 

Substantially implemented. In 1985 EPA issued a memorandum on settlement procedures that 
followed the key points of the recommendation. (See Chairman Smith's letter to EPA Administrator, April 
15, 1985.) Subsequently, the Superfund Amendments and Reauthorization Act of 1986 enacted new 
settlement procedures consistent with our recommendation. 

84-5 Preemption of State Regulation by Federal Agencies 

Provides general guidance to Congress and agencies. Provides considerations for Congress and 
agencies when confronting issues involving preemption of state and local laws. Follow up study needed to 
determine responsiveness of Congress and agencies. 

84-6 Disclosure of Confidential Information Under Protective Order in International Trade 
Commission Proceedings 

Not implemented. In 1984, Chairwoman of ITC responded to recommendation by promising to 
appoint a committee to consider how to implement the recommendation. However, subsequent Commission 
leadership disagreed with the thrust of the recommendation and the committee was never formed. 

84-7 Administrative Settlement of Tort and Other Monetary Claims Against the Government 

Partially implemented. The Administrative Dispute Resolution Act, Pub. L. No. 101-552, 
implemented the legislative portions of Recommendation 84-7. The Justice Department has opposed the 
remainder. 

85-1 Legislative Preclusion of Cost/Benefit Analysis 

Provides general guidance to Congress. One sentence recommendation urges Congress to explicitly 
so state if it intends to preclude agency cost/benefit analysis. Follow-up study needed to determine 
responsiveness of Congress. 

85-2 Agency Procedures for Performing Regulatory Analysis of Rules 

Substantially implemented. Provides guidance to agencies as to how to conduct "regulator}' analysis" 
in rulemaking under Executive Orders. Letters sent to all major agencies requesting description of agency 
implementation efforts. Most agencies' responses show careful consideration of guidance. 

85-3 Coordination of Public and Private Enforcement of Environmental Laws 

Partially implemented. Recommended administrative steps to achieve better coordination of agency 
enforcement with suits brought by private citizens to enforce environmental laws. These steps included 
clearer articulation of EPA enforcement policy and improvements in agency information systems. In 1992, 
EPA issued the called-for rules on citizen suits under the Superfund law. 

85-4 Administrative Review in Immigration Proceedings 

Not implemented. INS responded by letter that a "review of appellate jurisdiction in immigration 
matters is in progress," and that the recommendation is being taken account of (August 13, 1987). In 
addition, INS responded to a specific ACUS query on reviewability of applications under the Immigration 
Reform and Control Act of 1986. However, no changes in agency procedure consistent with the 
recommendation have resulted. 

85-5 See 82-4 
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86-1 Nonlawyer Assistance and Representation 

Substantially implemented Most of the agencies targeted by this recommendation have responded. 
The Department of Veterans Affairs has proposed revised regulations which would broaden representation 
by paralegals, law clerks and law students. In 1990 the INS issued rules concerning law student 
representation and, in 1993, SSA required that claimants be notified of their right to be represented by a 
non-attorney. 

86-2 Use of Federal Rules of Evidence in Federal Agency Adjudications 

Provides guidance to Congress and agencies. Recommendation urged Congress not to require that 
agencies use the Federal Rules of Evidence. Congress has nonetheless done so on occasion (e.g., Fair 
Housing, enforcement cases). Urged agencies to adopt rules giving ALJ flexibility and guidance. ACUS 
sent recommendation to all adjudicatory agencies and has commented on OSHRC's proposed rules and on 
the model rules for the Program Fraud Civil Remedies Act. OSHRC declined to follow ACUS, but the 
model rules did follow ACUS. Both the American Bar Association and the Federal Bar Association have 
rejected proposals to require use of the FRE, supporting the Conference position instead. 

86-3 Agencies* Use of Alternative Means of Dispute Resolution 

Substantially implemented. The Conference has undertaken an extensive program of seminars, 
lectures, consultations, and training with specific agencies to encourage agencies to comply with this 
recommendation. Enactment in November 1990 of the Administrative Dispute Resolution Act, Pub. L. No. 
101-552, carries out fully the legislative portions of 86-3 and gives added impetus to agencies to use ADR. 
Extensive, multi-faceted efforts to implement the new law are underway. ACUS also sponsored a series of 
roundtable discussions for high-ranking agency personnel to make them aware of potential uses of ADR 
and is hosting an interagency working group to implement the legislation. In 1993, the Report of the Vice 
President's National Performance Review explicitly urged agencies to make more extensive use of ADR., 
ACUS co-sponsored production of a video on agency use of ADR for distribution to agencies. In February 
1995, ACUS issued a final report to Congress entitled Toward Improved Agency Dispute Resolution: 
Implementing the ADR Act. 

86-4 The Split-Enforcement Model for Agency Adjudication 

Provides general guidance to Congress. Recommendation urges Congress to clarify enforcement 
responsibilities whenever it creates a split-enforcement scheme. Congress has not taken such action since 
the recommendation was issued. The Supreme court cited the ACUS-sponsored study in Martin v. 
OSHRC, 111 S. Ct. 1171 (1991). The Solicitor General cited the recommendation in its brief to the 
Supreme Court. 

86-5 Medicare Appeals 

Implementation in progress. The agency (Health Care Financing Administration ~ HCFA) is taking 
steps to publish policies that were heretofore not published. Congress has mandated, then stayed, 
implementation of a new Part B Medicare hearing office in HCFA. Congress has also followed the 
recommendation by requiring Medicare policy changes to be promulgated by regulation before taking 
effect, 101 Stat.. 1330-78 (1987). In 1987, ACUS co-sponsored with the ABA a symposium on Medicare 
procedures that followed up on this recommendation. Portion of recommendation pertaining to national 
coverage determinations was superseded by Recommendation 87-8. Many of the proposed areas for study 
have been followed-up, including a 1995 ACUS study of the HHS Provider Reimbursement Review Board. 
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86-6 Petitions for Rulemaking 

Partially implemented Recommendation urges agencies to establish rules governing handling of 
rulemaking petitions. ABA has supported adoption of ACUS position. Recommendation highlighted in 
widely-distributed 1991 Guide to Federal Agency Rulemaking. Pending regulatory reform legislation 
incorporates aspects of the recommendation. 

86-7 Case Management as a Tool for Improving Agency Adjudication 

Implementation in progress. Copies of the recommendation and consultant's report have been 
distributed and made a focal point of several ACUS seminars and work groups. Several training sessions 
with administrative law judges have focused on the case management recommendations. Executive Order 
12278 (October 1991) specifically invokes this recommendation and calls on agencies to comply with it in 
administrative adjudications. 

86-8 Acquiring the Services of "Neutrals" for Alternative Means of Dispute Resolution 

Substantially implementation. 86-8 calls on ACUS to develop a roster of ADR neutrals, which has 
now been established, 54 Fed. Reg. 39,721 (Sept. 28, 1989). Other aspects were implemented by Pub. L. 
No. 101-552, the Administrative Dispute Resolution Act. A Conference-led working group on 
implementation of the Act developed and launched a pilot project to promote the sharing of federal 
employee mediators among agencies. 

87-1 and 87-10 Regulation by the Occupational Safety and Health Administration 

Partially Implemented In June 1988, OSHA proposed a generic revision of its "Z-table" as 
advocated by the recommendation. Preamble to the proposed rule relies on ACUS study and 
recommendation. OSHA adopted a final rule in January 1989, again relying on the ACUS recommendation 
(54 Fed. Reg. 2332, 2370). That rule was challenged and, in AFL-CIO v. OSHA (965 F.2d 962), the Court 
of Appeals held that OSHA failed to satisfy the evidentiary standard in the OSH Act in promulgating the 
rule. Over the objection of Labor, the Justice Department decided not to seek review in the Supreme Court. 
Legislation was introduced in the Congress to direct OSHA to update the standards. A follow-up study is 
required to determine the extent of implementation of other portions of 87-1 and 87-10. 

87-2 Federal Protection of Private Sector Health and Safety Whistleblowers 

Implementation in progress, S. 2095, introduced in the 100th Congress and S. 436, introduced in the 
101st Congress, would fully implement this recommendation. ACUS Chairman Breger testified on S. 
2095, H.R. 3812, 4023 and 4113, bills designed to protect aviation industry' employees who disclose safety 
information. The aviation bills, renumbered H.R. 5073, passed the House in the 101st Congress. 

87-3 Agency Hiring of Private Attorneys 

Implementation in progress. Based on a survey of federal agency use of private attorneys, a practice 
costing millions of dollars annually, the Conference set forth guidelines. The guidelines emphasize use of 
appropriate competitive procedures, agency retention of control over counsel's performance, and the 
importance of following applicable conflict-of-interest restrictions. Congressional hearings on the banking 
agencies' hiring of private attorneys were scheduled in 1988 with the aid of the ACUS study, but they have 
not taken place. Legislation introduced in 1989 (S. 90) was in accord with the recommendation for 
agencies to use legal experts available in other agencies for special short-term needs. At the request of 
Congress, ACUS has advised GAO on survey instruments for a 1991 study of current practices, which has 
helped focus attention on banking agencies' expenditures. 
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87-4 User Fees 

Provides guidance to Congress and agencies. This recommendation sets forth basic principles that 
executive branch agencies and the Congress should follow when estabhshing user fee programs. The 
principles were generally followed in OMB's July 1993 revision of 0MB Circular A-25 on User Charges. 
The Conference's research also was cited in an August 1993 Congressional Budget Office report entitled 
77?^ Growth of Federal User Charges. 

87-5 Arbitration in Federal Programs 

Substantially implemented. Pub. L. No. 101-552 implemented the procedures prescribed in 87-5 to 
avoid fairness and legal concerns that might otherwise stem from agency arbitration processes. ACUS 
testified in favor of this legislation and helped negotiate a compromise enabling final passage. The 
Department of Justice has recently reversed its earlier position, taken during the debate on the Act, on the 
unconstitutionality of bmding arbitration. 

87-6 State-level Determinations in Social Security Disability Cases 

Implementation in progress. ACUS provided guidance to the Social Security Administration 
regarding the progress and evaluation of demonstration projects to improve the disability determination 
process. Results of the demonstration projects have not resulted in recommended changes, but in 1993 
SSA announced a new set of demonstration projects on which ACUS commented. 

87-7 A New Role for the Social Security Appeals Council 

Partially implemented. The Social Security Administration reviewed its Appeals Council procedures 
in view of the ACUS study, and in a comprehensive letter, dated April 3, 1990, described its progress in 
implementing the recommendation. In 1993, SSA announced a process reengineering project which ACUS 
studied and on which ACUS commented. 

87-8 National Coverage Determinations Under the Medicare Program 

Implementation in progress. In early 1989, the Health Care Financing Administration issued a 
revised proposed rule concerning its procedures for issuing national coverage determinations, crediting the 
ACUS study (54 Fed. Reg. 4302). ACUS commented on the proposal, but final rule is still pending. The 
ACUS study attracted much interest in the medical/legal community and provided information and 
background for an ABA- ACUS symposium on Medicare procedures. 

87-9 Dispute Procedures in Federal Debt Collection 

Degree of implementation unknown. The Conference recommends "fine-tuning" of the standards 
promulgated to implement the Debt Collection Act of 1982. On the one hand, it calls for reducing the 
formality of procedures for handling certain routine adjustments of pay and travel allowances. On the other 
hand, the recommendation urges agencies to consider the need for additional procedures in administrative 
offset cases to protect the debtor's due process rights. 

87-10 Regulation by the Occupational Safety and Health Administration (See 87-1.) 
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87-11 Alternatives for Resolving Government Contract Disputes 

Fully implemented. The 1990 ADR Act and the 1994 Federal Acquisition Streamlining Act 
implemented legislative portions. Office of the Chairman has provided training for contracting officers, 
administrative judges and others at contracting agencies and has stimulated a change in the FAR. In May 
1994 ACUS and the OFPP sponsored a program at which 24 agencies pledged to consider the use of ADR 
in contract disputes. A follow-up program for 250 agency officials was held in October 1994. ACUS- 
sponsored training has been provided to the judges of the Armed Services Board of Contract Appeals and 
contracting officers in the US Forest Service. 

87-12 Adjudication Practices and Procedures of the Federal Bank Regulatory Agencies 

Substantially implemented. The Financial Institutions Reform, Recovery and Enforcement Act of 
1989 (Pub. L. No. 101-73, 101 Stat.. 183) implemented the ACUS recommendation that the bankmg 
agencies establish a pool of administrative law judges; adopt uniform rules of procedure for administrative 
hearings, and make redacted decisions available to the public. It also encouraged agencies to use voluntary 
alternative dispute resolution procedures, again consistent with ACUS positions (see 86-3). See also the 
Comptroller of the Currency's announcement in October 1989 that it would make publicly available key 
documents in adjudications from 1977 to the present, and the final rule of the Office of the Comptroller of 
the Currency, Department of the Treasury, "Uniform Rules of Practice and Procedure, 56 Fed. Reg. 38024 
(August 9, 1991). In addition, the FDIC, the Federal Reserve Board, the OTS, and the OCC issued joint 
guidelines in September 1991 to enhance the coordination of significant interpretations of statutes 
commonly applied by the four agencies. The guidelines specify the criteria for identifying interpretations of 
law that are appropriate for coordination, describe the procedures to be followed by the agencies, and list 
examples of the types of interpretive issues that the agencies anticipate will be coordinated, 

88-1 Presidential Transition Workers' Code of Ethical Conduct 

Fidly implemented. One of President-elect Bush's first actions was to issue a code-of-conduct 
directive to his transition workers that tracked ACUS' recommendation. On November 18, 1988, President 
Reagan issued a Memorandum to Heads of Departments and Agencies, which implemented the 
recommendation. The Clinton Administration generally followed the now standard procedures. 

88-2 Federal Government Indemnification of Government Contractors 

Degree of implementation unknown. Liability for injuries or damage to a third party resulting from 
products or services of government contractors has been ignored by many government agencies. This 
recommendation identifies factors agencies should consider when determining whether to indemnify a 
contractor. It urges interagency cooperation in assessing risk and calls for compilation of existing 
indemnity clauses and claims. DOE and EPA have issued rules concerning indemnification under the 
Price-Anderson Act and Superfund Act, respectively. 

88-3 The Federal Reserve Board's Handling of Applications under the Bank Holding Company Act 

Substantially implemented. The Conference recommends that the Federal Reserve Board of 
Governors should avoid delays in action on applications by preventing the reopening of an applicant's file 
unless pertinent information of a highly significant nature is received. Also urged the Fed to clarify 
conditions established with regard to applications under the Bank Holding Company Act and to publicize 
voluntary commitments, which should be made part of final Fed orders. 
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88-4 Deferred Taxation for Conflict of Interest Divestitures 

Fully implemented The Conference calls for an amendment to the Internal Revenue Code to permit 
deferred taxation of gains when appointees to high-level government positions are required to divest 
property to satisfy conflict of interest requirements. The recommendation was endorsed by the President's 
Commission on Federal Ethics Law Reform and the National Commission on the Public Service (the 
Volcker Commission). The ACUS proposal was incorporated in the Ethics Reform Act of 1989, Pub. L. 
No. 101-194. The Office of Government Ethics has proposed regulations to implement this law. 

88-5 Agency Use of Settlement Judges 

Substantially implemented. Another ADR initiative, this recommendation calls for the use of a 
settlement judge (not the presiding judge) who can conduct negotiations with parties to a proceeding in an 
attempt to settle cases. ACUS has conducted training sessions for several dozen judges from over a dozen 
agencies, including a three-day session in conjimction with the National Judicial College. The DOT Board 
of Contract Appeals, among others, has issued a settlement judge rule and has made it available for 
consideration and use by other agencies. FCC, HUD, FERC and OSHRC and the DOT Board of Contract 
Appeals all have such procedures in place. ACUS sponsored a study of OSHRC's use, issued in 1990. In 
July 1993, the Department of Labor also put a settlement judge program in place. 

88-6 Judicial Review of Preliminary Challenges to Agency Action 

Substantially implemented. The DC Circuit has responded to this recommendation by amending its 
rules to adopt a new expedited procedure for the handling of claims of unreasonable agency delay 
(amendment to General Rule 7(j), issued Dec, 27, 1989)). 

88-7 Valuation of Human Life in Regulatory Decisionmaking 

Substantially implemented. The recommendation urges that agencies make full disclosure of their 
human life valuations in regulatory actions, and that 0MB serve as the central clearinghouse for research 
and information on life valuation issues. The recommendation received wide publicity, and it has been sent 
to agencies and 0MB for their consideration. In 1992, 0MB revised Circular A-94 concerning the use of a 
discount rate in the valuation of costs and benefits as urged by this recommendation, (57 FR. 535 19). 

88-8 Resolution of Claims Against Savings Receiverships 

Substantially implemented. The Supreme Court cited the ACUS report approvingly in Coit 
Independence Joint Venture v. FSUC, 109 S. Ct. 1361 (1989). The Financial Institutions Reform, 
Recovery and Enforcement Act of 1989 (Pub. L. No. 101-73, 101 Stat. 183) subsequently resolved the 
issues addressed by this recommendation in a way that was generally consistent with the Conference's 
advice. The final bill (§ 212) gave claimants the choice of pursuing their claims in the courts or through 
formal agency adjudication followed by judicial review under the Administrative Procedure Act. 

88-9 Presidential Review of Agency Rulemaking 

Fully implemented. The recommendation endorses continuation of Presidential review of agency 
rulemaking subject to certain guidelines for its implementation. The ACUS procedural guidelines are 
similar to special procedures announced by the Office of Information and Regulatory Affairs (OIRA) for 
EPA and other agencies in 1985 and 1986. OIRA's head endorsed the ACUS recommendation to the 
American Bar Association, which considered it in 1989 and adopted it in 1990. In 1993, President 
Clinton's Executive Order 12,866 adopted the ACUS approach. All major pending regulatory reform bills 
in the Senate have also adopted the ACUS approach. 



20 

88-10 Federal Agency Use of Computers in Acquiring and Releasing Information 

Implementation in progress. This recommendation, designed to bring agency information handling 
efforts into the computer age, contains general guidance to agencies that acquire or release information in 
electronic form, including guidance on compliance with the Freedom of Information Act. The 
recommendation is being reviewed by the Office of Management and Budget, agencies, and several 
Congressional committees. The revision of 0MB Circular A-130 was generally consistent with the 
recommendation. A resolution based on this recommendation was adopted by the American Bar 
Association. Numerous agencies have begun to use electronic communications to enhance public 
participation in rulemaking, in accordance with the recommendation. There is a tremendous amount of 
activity in this area. 

88-11 Encouraging Settlements by Protecting Mediator Confidentiality 

Substantially implemented. The recommendation urges agencies to establish procedures and policies 
to ensure appropriate confidentiality for information divulged to mediators and other neutrals in the course 
of settlement negotiations involving a statute, rule or policy administered by a federal agency. Pub. L. No. 
101-552 substantially implemented this recommendation. ACUS has also prepared a model Notice of 
Proposed Rulemaking. See also Recommendation 95-6. 

89-1 Peer Review and Sanctions in the Medicare Program 

Partially implemented. The recommendation suggests changes to the procedures used by the 
Medicare program's peer review organizations (PROs) and related procedures of the Department of Health 
and Human Services. The changes are designed to improve the accessibility of PRO-related policies, the 
fairness and firmness of PRO-recommended sanctions imposed on providers and practitioners, and the 
effectiveness of PRO safeguards for beneficiary rights. The recommendation was sent to the Health Care 
Financing Administration, the HHS Inspector General and to relevant Congressional subcommittees. 
ACUS staff has met with Senate Finance Committee staff on the enforcement portion of the 
recommendation. Congress, in Pub. L. No. 101-508, enacted changes which improve the sanctions 
process, although not going so far as the ACUS recommendation. HHS issued new regulations on 
Medicaid fraud in January, 1992 (57 FR. 3298). 

89-2 Contracting Officers* Management of Disputes 

Substantially implemented. Recommends steps to increase the ability and authority of contracting 
officers to resolve contract disputes. Steps include agency encouragement of and training in the use of 
alternative dispute resolution (ADR) techniques by contracting officers. 0MB Office of Federal 
Procurement Policy has worked closely with ACUS to make ADR use a priority for agency contracting 
officers and private sector counterparts. Recent legislation, the Federal Acquisition Streamlining Act. 
requires COs to agree to proposals for using ADR in a contract claim if requested by the contractor, or to 
explain in writing any refusal to agree. Government- wide training for contracting officials has been 
undertaken by ACUS in cooperation with OFPP and outreach to private groups is being developed. These 
activities represent a considerable increase in activity and use, even beyond that which was underway 
pursuant to Pub. L. No. 101-552, which offered agency CO's encouragement and new authority to employ 
ADR and had already led to training by ACUS and others, as well as pilot programs in GSA and the Air 
Force. 
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89-3 Conflict-of-interest Requirements for Federal Advisory Committees 

Partially implemented. Urges Congress to establish special conflict-of-interest disclosure rules for 
members of federal advisory committees. Some financial interest disclosure would be required of all 
committee members, regardless of their classification as special government employees or representatives 
of particular interests. The Chairman presented the ACUS position in comments on S. 444, the Federal 
Advisory Committee Act Amendments of 1989 (101st Congress), and on S. 2039, the successor bill in 
1992. The Ethics Reform Act of 1989 (Pub. L. No. 101-194) established a special exemption in 18 USC § 
208 for advisory committee members and the Office of Government Ethics in 1992 established a modified 
reporting system of so-called "special government employees," including members of federal advisory 
committees. These actions partially address the concerns presented in the ACUS recommendation. 

89-4 Reforming Asylum Adjudication 

Substantially implemented. Endorses creation of a new Asylum Board, located within the Executive 
Office of Immigration Review (DOJ), which would consist of an adjudication division, an appellate 
division, and a documentation center. These changes to the process for deciding asylum claims are 
intended to increase the expertise and independence of the adjudicators and to assure expeditious and fair 
adjudications. The recommendation was welcomed by the Attorney General and sent to relevant 
committees of the Congress. In 1990 the Attorney General subsequently issued final regulations on asylum 
procedures that are consistent with the recommendation in so far as they establish a corps of asylum 
officers who will receive specialized training and preside at non-adversarial interviews. The regulations 
also provide for a documentation center. The regulations were implemented in 1991. In December of 
1994, responding to a large backlog of applications, new regulations were issued to streamline asylum 
adjudications and to crackdown on frivolous and boilerplate applications. The number of asylum officers 
was also increased significantly. 

89-5 Achieving Judicial Acceptance of Agency Statutory Interpretations 

Substantially implemented. Recommends that agencies use certain procedures when they adopt 
interpretations of statutes that are intended to be definitive on judicial review under the deference test set 
forth by the United States Supreme Court in Chevron USA v. Natural Resources Defense Council, 467 US 
837. The recommendation has been sent to the Department of Justice and to agencies. In addition, 
separate panels of the Seventh Circuit referred favorably to the ACUS consultant's report in reaching their 
decisions; see Wisconsin Electric Power Co. v. Reilly, 893 F.2d 901 (7th Cir., 1990) and Continental 
Training Services, Inc. v. Cavazos, 893 F.2d 877 (7th Cir., 1990). 

89-6 Public Financial Disclosure by Executive Branch Officials 

Not implemented. Would amend the Ethics in Government Act's executive branch public financial 
disclosure requirements, consistent with an appropriate balance of costs and benefits of such disclosure. 
Includes recommendations to lower the threshold for reporting liabilities, reducing the number of categories 
of value for the reporting of assets and liabilities, and requiring the reporting of gifts in categories of value 
instead of actual amount. Although the President's Commission on Federal Ethics Law Reform adopted the 
recommendation's general approach to reducing unnecessary detail in financial reports, the Conference's 
proposals were not included in the President's proposed legislation nor in the Ethics Reform Act of 1989, 
Pub. L. No. 101-194. 
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89-7 Federal Regulation of Biotechnology 

Substantially implemented Recommends steps to improve interagency coordination of federal 
biotechnology regulation, including enlarging the membership of the Office of Science and Technology's 
Biotechnology Science Coordinating Committee (BSCC) and opening its proceedings to the public unless 
they involve confidential information. Also advises Congress and the President to monitor interagency 
coordination and biotechnology developments. The staff formally presented the recommendation to the 
BSCC, which responded by creating a new Biotechnology Research Committee. President Bush responded 
by creating a Biotechnology Working Group as part of his Council on Competitiveness. In February 1992, 
the President's Office of Science and Technology Policy announced, and published in the Federal Register, 
a new coordinated risk-based policy for agency oversight of introductions of biotechnology products into 
the environment 

89-8 Agency Practices and Procedures for the Indexing and Public Availability of Adjudicatory 
Decisions 

Degree of implementation unknown. Calls upon agencies to compile a subject-matter index of their 
adjudicatory decisions to afford citizens information useful in dealing with agencies and to assist the 
development of agency standards and policies on general issues and recurring questions. This 
recommendation has been transmitted to selected agencies. 

89-9 Processing and Review of Visa Denials 

Partially implemented. Recommends that the Department of State implement changes in its 
procedures for review of visa applications at United States consulates abroad. The recommended changes 
include permitting the assistance of attorneys, increased explanation of the basis for denials, making public 
advisory opinions of the Visa Office, and studying the development of an administrative appeals process 
for visa denials. The Recommendation was transmitted to the Secretary of State and to relevant 
Congressional committees. In 1990, the ABA adopted a resolution supporting most elements of this 
recommendation. In 1990, the Legal Adviser of the State Department indicated, in a letter to the Chairman, 
that the Department was considering implementing specified parts of the Recommendation but would likely 
not initiate a study of the implementation of administrative appeals. In 1992, H.R. 5173 was introduced to 
establish a Board of Visa Appeals in the State Department. In 1993, the State Department issued a cable 
emphasizing the need to give explanations of the reasons for visa denials, and providing additional 
information in cases where an advisory opinion is being sought. 

89-10 Improved Use of Medical Personnel in Social Security Disability Determinations 

Substantially implemented. Recommends steps that SSA should take to increase the role of medical 
personnel at the initial decision stage of disability claims, in order to improve the quality of medical 
decisionmaking. In 1994, SSA's "process reengineering" task force, set up to restructure the disability 
claims process, emphasized, in its design plan, the need for proper development of medical evidence. The 
plan incorporates a substantial portion of ACUS's recommendation, including suggestions to ensure that 
the record is complete before the initial decision, that there be opportunity for a face-to-face meeting with 
the claimant, that medical information be properly documented, and that the "reconsideration step" be 
eliminated. 
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90-1 Civil Money Penalties for Federal Aviation Violations 

Fully implemented. Recommends making FAA civil money penalty program permanent and 
eliminating $50,000 cap on administrative cases. Recommends changes in FAA's rules of practice for 
these cases. FAA issued final rules substantially incorporating recommended changes. Pub. L. No. 101- 
370 extended the program for two years. The new law directed ACUS to conduct additional study to 
determine if adjudication of enforcement cases should be in the FAA or the NTSB. The Conference 
completed a second recommendation on civil penalties under the Federal Aviation Act, Recommendation 
91-8. 

90-2 The Ombudsman in Federal Agencies 

Partially implemented. Recommends greater use of ombudsmen by agencies that have contact with 
the public. Copies of the recommendation were transmitted to heads of nearly three dozen agencies. 
Roundtable held in fall 1990 for over 100 attendees sought to increase awareness of benefits of using 
ombudsmen. Several agencies, including IRS, FDA, and RTC, have estabhshed ombudsmen. In 1991, 
OFF? sent the recommendation to senior procurement officials at 40 agencies with encouragement to 
comply. In 1993, the Comptroller of the Currency appointed an ombudsman and Congress enacted Public 
Law 103-325, requiring each banking agency to create an ombudsman office. In the 104th Congress, a bill 
introduced by Senators Grassley and Pryor would establish an independent ombudsman office at the IRS 
(the IRS had earlier established an Ombudsman office as an adjunct to the Commissioner's office and 
Congress subsequently gave the office certain powers and responsibilities). On May 25, 1995, the National 
Aeronautics and Space Administration proposed to establish an Ombudsman office (including satellite 
offices at its regional installations) to assist its contractors. The Office of the Chairman filed comments 
endorsing the proposal. 

90-3 Use of Risk Communication by Regulatory Agencies 

Partially implemented. Suggests some specific improvements in existing EPA and OSHA programs 
and urges agencies with authority to regulate risks to health, safety or the environment to evaluate the 
possibility of utilizing a risk-communication approach. Agencies urged to seek public input in developing 
their risk communication plans. Also suggests that insignificant or unlikely risks should be excluded from 
coverage, where permitted by law, to avoid "information overload." In 1994, OSHA published its hazard 
communication standard as a final rule. The rule was based on substantial input from affected individuals. 
Recommendation submitted to EPA for its consideration, but no new action. 

90-4 Social Security Disability Program Appeals Process: Supplementary Recommendations 

Substantially implemented. Recommends changes in SSA appeals process, including increased use of 
prehearing conferences and subpoenas, improving the qualit\' of the record and the decision and closing the 
administrative record at a set time after the ALJ hearing. The Recommendation has been forwarded to the 
SSA Commissioner. The Commissioner in her response letter of October 9, 1990 indicated that many of 
the recommendations have been adopted, and that several others are being considered. In 1994, SSA's 
"process reengineering" task force, in its design plan, included many of these proposals, including 
increasing the use of prehearing conferences and improving the quality of the decisionmaking record. 
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90-5 Federal Agency Electronic Records Management and Archives 

Substantially implemented. This recommendation, a complement to Recommendation 88-10 
(concerning electronic records under FOIA), states general principles for internal agency records 
management affecting long-term accessibility of public records through the National Archives. The 
recommended guiding principle is that the content of agency records, and not the format of its storage, 
should control the rules governing its retention and accessibility. Creation of new records in electronic 
formats, or transfer of records from paper to electronic formats, should not alter the criteria for retention, 
availability to the public, or judicial review of agency compliance with records law. The recommendation 
also highlights the problem that technological obsolescence might render archival records inaccessible to 
the public. The National Archives and Records Administration (NARA) was urged to promote 
development and implementation of appropriate technical standards. NARA regulations have been issued. 
In 1994 an interagency task force on electronic record FOIA principles, led by DO J (with ACUS staff 
participation), formulated a set of principles that are generally consistent with this recommendation, 

90-6 Use of Simplified Proceedings in Enforcement Actions Before the Occupational Safety and 
Health Review Commission 

Substantially implemented. The recommendation calls on OSHA and OSHRC to take several steps to 
enhance use of simplified proceedings and to make these proceedings operate more effectively. The 
Recommendation has been forwarded to the two relevant agencies, and OSHRC modified its rules in 1992 
(57 FR. 41676) to make it more difficult for parties to oppose use of simplified proceedings. In 1995 (60 
FR. 21058) OSHRC proposed new rules to increase its use of simplified proceedings. ACUS filed 
favorable comments. 

90-7 Administrative Responses to Congressional Demands for Information 

Implementation in progress. Recommends reestablishing new operational arrangement for resolution 
of disputes over sensitive information between Congress and the executive. The recommendation has been 
forwarded to the White House Legal Counsel, Office of Legal Counsel in the Department of Justice, and 
Senate and House Legal Counsel, and follow-up meetings are planned. In 1995 ACUS conducted a special 
briefing for the White House on use of ADR in resolving disputes with Congress 

90-8 Rulemaking and Policymaking in the Medicaid Program 

Implementation in progress. Recommends prompt promulgation of regulations implementing 
statutory program changes and reappraisal of program's daunting complexity. The Recommendation has 
been forwarded to the general counsel of Department of Health and Human Ser\'iccs, and to the Health 
Care Financing Administration and relevant congressional committees. It was acknowledged in a letter 
from a high HHS official as useful to the Department's review of the Medicaid program. 

91-1 Federal Agency Cooperation with Foreign Government Regulators 

Partially Implemented. The recommendation calls for greater efforts at coordination with regulators 
in foreign countries in rulemaking and related activities. Copies were sent to top officials in all federal 
agencies with programs likely to have international impact. The FDA, in November 1994, published a 
draft policy on its development and use of standards with respect to international harmonization of 
regulatory requirements and guidelines. As a follow-up to this recommendation, in 1995 ACUS completed 
a study on ways to promote regulatory cooperation between the European Community's Commission and 
US agencies. 
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91-2 Fair Administrative Procedure and Judicial Review in Commerce Department Export Controls 
Proceedings 

Implementation in progress. Recommends passage of legislation to make Commerce Department 
export controls proceedings subject to the Administrative Procedure Act's administrative process and 
judicial review provisions and proposes procedural changes at the Commerce Department to increase 
access to information about export controls proceedings. The Recommendation has been forwarded to the 
General Counsel of the Commerce Department and relevant congressional committees. 

91-3 The Social Security Representative Payee Program 

Substantially implemented Recommends that SSA issue regulations on several substantive topics; 
that certain procedural changes be made; and that certain issues be studied. The Recommendation has been 
forwarded to SSA and to relevant congressional committees. In 1992, SSA issued regulations concerning 
compensation of payees; other aspects of the recommendation currently are being considered. In 1993, the 
Railroad Retirement Board proposed new rules on its handling of representative payee issues. The Office 
of the Chairman commented on those rules. In 1994, SSA proposed amendments to its regulations that 
reflect the ACUS recommendations relating to the appeals process, timing of certain payments, contents of 
notices to beneficiaries, and the level of specificity in rules. ACUS commented on those rules, but the rules 
have not yet been finalized. In 1995 SSA created Representative Payment Advisory Committee. ACUS' 
Research Director testified at invitation of Committee. 

91-4 The National Vacc/we Injury Compensation Program 

Substantially implemented Recommends steps to alleviate problems in the administration of the 
National Vaccine Injury Compensation Program, including better articulation of standards for eligibility, 
guidelines for compensation, and solutions to the temporary backlog of claims by people claiming pre-Act 
injuries. Public Law 102-168 enacted most of the legislative portion of the recommendation. In October 
1991, HHS issued it long-pending final rule incorporating various vaccine information materials. 
Legislation enacted in 1993 continued funding for the program. 

91-5 Facilitating the Use of Rulemaking by the National Labor Relations Board 

Substantially implemented. Recommends that the NLRB supplement its practice of policymaking 
through adjudication by continuing to use its general rulemaking authority in appropriate situations, taking 
into account particular factors enumerated. The Recommendation has been forwarded to the Board. The 
Board cited the recommendation with approval in a Notice of Proposed Rulemaking (57 FR. 43635, 
September 1992), and has proposed several rules since. 

91-6 Improving the Safety and Soundness of Government-Sponsored Enterprises 

Substantially implemented. Recommends that each government-sponsored enterprise (GSE) be 
supervised for safety and soundness by a federal agency that is suflFiciently funded; that the agency be given 
adequate administrative authority and enforcement powers; that the federal agency obtain prompt and 
timely information and develop and maintain risk ratings of each GSE it supervises; and that the federal 
agency develop guidelines for involving supervisory and enforcement powers through notice-and-comment 
rulemaking. In 1992, Public Law 102-550 (Title XIII), The Federal Housing Enterprises Financial Safety 
and Soundness Act of 1992 fully implemented the recommendation as pertaining to two of the principal 
GSEs (Fannie Mae and Freddie Mac). ACUS commented on the proposed legislation at the request of 
Senate staff. 
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91-7 Implementation of Farmer-Lender Mediation by the Farmers Home Administration 

Substantially implemented. Recommends that FmHA foster a better understanding of the mediation 
model in certified state mediation programs and FmHA contract programs and that FmHA consider 
modifying its rules for processing delinquent loans to give FmHA representatives at farmer-lender 
mediations greater discretion with respect to loan restructuring and providing new loans. Also recommends 
that FmHA and the Department of Agriculture continue to encourage (1) development of farmer-lender 
mediation programs that can qualify to receive matching funds in more states and (2) participation in 
farmer-lender mediation by other federal agencies such as the Federal Deposit Insurance Corporation, the 
Resolution Trust Corporation, and the Small Business Administration. The recommendation has been 
forwarded to the affected agencies. FmHA has implemented most segments. Congress has expanded 
USDA's use of programs to issues in addition to farmer/lender cases as well. 

91-8 Adjudication of Civil Penalties Under the Federal Aviation Act 

Substantially implemented. Recommends that Congress make permanent the civil money penalty 
program for violations of the Federal Aviation Act (the Act) and eliminate the $50,000 ceiling on 
administratively-imposed penalties. (Reiterates Conference Recommendation 90-1). Further recommends 
how adjudicative authority should be allocated between the FAA ands NTSB. Congress should transfer 
authority for adjudicating civil money penalties against pilots and flight engineers from the Federal 
Aviation Administration (FAA) to the National Transportation Safety Board (NTSB). Public Law 102- 
345 made the program permanent, transferred flight engineers and pilot cases to the NTSB, but did not 
eliminate the $50,000 ceiling. 

91-9 Specialized Review of Administrative Action 

Provides general guidance to Congress. Recommends that Congress should take into account the 
differences in volume, complexity, and level of technical content of federal agency programs when 
considering proposals for creation of a specialized court or courts to review administrative action. Also 
urges Congress to recognize that it is appropriate to create specialized courts for particular administrative 
programs only if those programs (1) generate a consistently large volume of cases and (2) contain a 
predominance of factual issues specific to particular cases or a predominance of scientific or other 
technical issues requiring special expertise of decisionmakers. Recommends that legislation providing for 
specialized review of particular administrative programs should (1) avoid de novo review of factual issues 
already subject to formal adjudication at the agency and (2) make the decisions of Article I specialized 
courts final on review of questions of fact. This recommendation provides general guidance to Congress. 
In 1993, ACUS testified (based on this recommendation) on proposed legislation to create a new court of 
appeals to hear Social Security cases. In December of 1994, Chairman Rogers submitted comments (based 
on this recommendation) to the Judicial Conference of the United States on its Proposed Long Range Plan 
for the Federal Courts 
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91-10 Administrative Procedures Used in Antidumping and Countervailing Duty Cases 

Implementation in progress. Recommends that the Intemational Trade Administration in the 
Department of Commerce and the Intemational Trade Commission should develop fact-finding procedures 
that permit a more coherent development of the administrative record, with increased opportunities for the 
parties and decisionmakers to test the factual submissions made in antidumping and countervailing 
proceedings. Also urges that the ITA take several enumerated steps to improve the efficiency of its case 
processing and that the ITC encourage coUegial decisionmaking and consider the possibility that informal 
meetings to discuss the disposition of antidumping/countervailing duty cases constitute meetings exempt 
from the Sunshine Act under exemption 10. Further recommends that Congress consider whether the usual 
procedure for judicial review of agency adjudications should be followed for antidumping/countervailing 
duty cases or whether the additional level of specialized court review at the Court of Intemational Trade is 
required in these cases. 

92-1 The Procedural and Practice Rule Exemption from the APA Notice-and-Comment Rulemaking 
Requirements 

Provides general guidance to agencies. This recommendation encourages agencies to voluntarily use 
notice-and-comment procedures in promulgating mles of procedure and practice except in situations in 
which the costs of such procedures will outweigh the benefits of having public input. The recommendation 
also proposes that a rule should be found to fall within the statutory exception only when it both (a) relates 
solely to agency methods of intemal operations or of interacting with regulated parties or the public, and 
(b) does not (i) significantly affect conduct, activity, or a substantive interest that is the subject of agency 
jurisdiction, or (ii) affect the standards for eligibility for a government program. To assist agencies in 
implementing this recommendation, the Conference urges 0MB to refrain from exercising jurisdiction 
under Executive Order 12,291 with respect to mles relating to procedure and practice that an agency 
voluntarily publishes for comment. This recommendation has been distributed among the agencies. 

92-2 Agency Policy Statements 

Provides general guidance to agencies. This recommendation seeks to ensure that before an agency 
promulgates substantive policies which bind affected persons it provide appropriate notice and opportunity 
for comment on such policies, and makes sure that policy statements are not treated as binding. In 
particular, this recommendation urges agencies not to issue statements of general applicability that are 
intended to impose binding substantive standards or obligations upon affected persons without using 
legislative mlemaking procedures (normally including notice-and-comment). This recommendation has 
been distributed among the agencies. 

92-3 Enforcement Procedures Under the Fair Housing Act 

Partially implemented. Recommends that Congress amend the Fair Housing Act (FHA)so each 
aggrieved person on whose behalf a complaint has been filed is automatically deemed a party to a lawsuit 
or administrative proceeding. Urges the Department of Housing and Urban Development (HUD) to notify 
each complainant of his or her option to select private counsel when a reasonable cause finding is made and 
to study why parties in cases under the FHA use the judicial process rather than the administrative 
adjudication process. ACUS also recommends that HUD should increase its efforts to process complaints 
within the 100-day statutory period, suggesting further delegation of responsibility, as a mechanism for 
timely completion, and encourages the use of alternative dispute resolution in all stages of FHA cases. 
HUD has prepared a brochure for complainants that describes their choices of remedies. It has delegated 
authority to determine "cause" and ADR is being used in FHA cases 
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92-4 Coordination of Migrant and Seasonal Farmworker Service Programs 

Implementation in progress. Recommends that the President establish by executive order an 
Interagency Coordinating Council on migrant and seasonal farmworker programs that authorizes the 
Council to (1) develop an integrated, cost-effective system for gathering data on migrant and seasonal 
farmworkers and their dependents and (2) designate an appropriate agency to collect the data. ACUS' 
recommendations were incorporated into the Report of the National Commission on Migrant Education 
(which had requested the study), and were subsequently endorsed in the 1993 Report of the Commission on 
Migrant Workers. Despite the endorsement of these two federal panels, a formal interagency coordinating 
council has not yet been established. In 1994 the recommendation and report were transmitted to the 
Commission on Security and Cooperation in Europe (Helsinki Commission) for inclusion in its Seminar on 
Migrant Workers 

92-5 Streamlining Attorney's Fee Litigation Under the Equal Access to Justice Act 

Implementation in progress. Recommends that Congress amend the Equal Access to Justice Act to 
reduce litigation over the dollar value of fee awards, to encourage settlements, to eliminate litigation on the 
question of when prevailing parties must file for fees, and to encourage judicial economy. Also urges 
Congress to amend the law to provide fee awards in individual social security benefit claims cases without 
regard to the substantial justification text and to consider whether to extend the Act's coverage to categories 
of agency or Article 1 court adjudications that are similar to those types of cases now covered by the Act. 
In the 104th Congress, Senator Feingold introduced S. 554, the Equal Access to Justice Reform 
Amendments of 1995, which incorporate the ACUS recommendations in substantial measure. S. 554 was 
incorporated by amendment into S, 343. 

92-6 Implementation of the Noise Control Act 

Not implemented. Recommends that the Environmental Protection Agency (EPA) should analyze the 
preemptive effects of its existing and pending noise standards to eliminate, where possible, any unintended 
effects. Also urges Congress to review the issues raised by the analysis, including whether the continuation 
of substantive regulatory requirements without funding, or EPA's inability to reexamine, modify, or rescind 
those requirements, creates undue procedural burdens upon industry, the states, and the public. EPA staff 
has indicated informally that no action has been taken due to budget restrictions. 

92-7 The Federal Administrative Judiciary 

Partially implemented. Recommends that Congress, when creating new programs, to preserve the 
uniformity of process and of qualifications of presiding officers contemplated by the Administrative 
Procedure Act, and it contains guidelines for assigning adjudications to administrative law judges. The 
recommendation also urges reform of the ALJ selection process, including elimination of the veterans* 
preference, administered by the Office of Personnel Management so that agencies can hire from a larger 
pool of qualified applicants and hire more qualified women. The recommendation also suggests that a 
system of review of ALJ performance be developed, and that it be administered by Chief ALJs. The system 
would include a mechanism for investigating ALJ allegations of improper agency infringement of, or 
interference with, their decisional independence, and it would include procedures for investigating 
complaints of ALJ misconduct, such as allegations of bias or prejudice. This recommendation has been 
forwarded to 0PM. 0PM has reopened the ALJ register. Legislation to create ALJ corps bill introduced 
in 103rd Congress slightly modified veterans' preference and also included a complaint-handling 
mechanism. 
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92-8 Administration of the Office of Juvenile Justice and Delinquency Prevention's Formula Grant 
Program 

Implementation in progress. Recommends changes for improving administration of the formula grant 
program, includmg OJJDP's communication and consultation with states, coordination and collaboration at 
various levels of government, consistency and clarity of policy elaboration, staffing, and training. This 
recommendation has been forwarded to the Department of Justice. 

92-9 De Minimis Settlements Under Superfund 

Substantially implemented. Recommends that EPA expand its efforts to negotiate settlements with 
potentially responsible parties that have contributed relatively small amounts of hazardous waste at sites 
covered by the Superfund program. A more active agency role is recommended and suggestions are made 
for additional guidance from EPA headquarters to regional offices. The recommendation also calls for 
establishing a central, publicly accessible repository oide minimis settlement documents. EPA has issued 
new guidance encouraging greater use of such settlements, specifically adopting several ACUS 
recommendations. 

93-1 Use of APA Formal Procedures in Civil Money Penalty Proceedings 

Implementation in progress. Recommends that in all cases involving administratively-imposed civil 
money penalties, the opportunity for a formal adjudication pursuant to the APA be available to the parties. 
Recognizing the current existence of civil money penalty programs where the hearing officers are not 
protected by the APA's separation-of-functions provisions, the Conference recommends that agencies 
should, by rule, ensure that presiding officers in such programs will not report to, be evaluated by, or 
consult with prosecuting or investigating officials. 

93-2 Administrative and Judicial Review of Prompt Corrective Action Decisions by the Federal 
Banking Regulators 

Implementation in progress. Calls for greater procedural protections for depository institutions 
subject to adverse capital classifications, as well as individuals dismissed from office by federal banking 
regulators. At the same time, the recommended procedures permit expeditious action in meeting the 
FDIC's goals of avoiding bank failures and minimizing the drain on the bank insurance funds. 

93-3 Peer Review in the Award of Discretionary Grants 

Provides general guidance to agencies. Recommends procedures grantmaking agencies may consider 
to produce better decisions and reduce the potential for bias and conflicts of interest in the peer review 
grant process. 
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93-4 Improving the Environment for Agency Rulemaking 

Substantially implemented. Finding that the federal agency rulemaking process has become both 
increasingly less effective and more time-consuming, the Conference recommends specific steps that the 
President, Congress, and the courts should take to eliminate undue burdens on agency legislative 
rulemaking. Recommends that presidential oversight and review be reserved for the most important rules 
and that the agencies be given clear policy guidance in a directive, approved by the President, specifying 
what is required. In addition, the reviewing or oversight entity should avoid, to the extent possible, 
extensive delays in the- rulemaking process. The review process itself should be open to public scrutiny, 
following guidelines previously developed by the Administrative Conference. With regard to legislatively- 
imposed constraints, ACUS recommends that Congress should review and rationalize legislatively- 
mandated rulemaking procedures, and specific proposals are offered for Congress* consideration. ACUS 
recommends that courts should be sensitive not to require greater justification for rules than necessary. 
ACUS also recommends a number of steps agency managers can take to improve their internal processes. 

There are currently several major bills on reform of the regulatory process pending in the 104th 
Congress, Each incorporates to some degree elements of this recommendation. The openness provisions 
relating to presidential review, for example, are included in several of the bills including the two primary 
bills, S.343 and S. 1001, as are time limits for such review. The recommendation that any statutory 
analytical requirement be applied to the most significant rules has been incorporated into all of the pending 
bills. A number of other elements appear in at least one of the bills. 

93-5 Procedures for Regulation of Pesticides 

Implementation in progress. Calls for the adoption of a more coordinated and strategic procedural 
framework for the Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA") involving the creation of 
multiple and reinforcing incentives for regulatory compliance by registrants, for timely and accurate 
decisionmaking by EPA, and for effective public participation. 

94-1 The Use of Audited Self-Regulation as a Regulatory Technique 

Implementation in progress. Recommends that Congress and agencies consider audited self- 
regulation as a regulatory technique and proposes standards for its use. Audited self-regulation is the 
delegation of power to a private organization to implement or enforce laws or regulations, with powers of 
independent action and review retained by the agency. Recommendation was transmitted to the National 
Performance Review. In March 1995, NPR issued a report entitled Reinventing Environmental 
Regulations that took note of an EPA pilot program to test standards for use of audited self regulation 
(called self certification) as an alternative to traditional government inspection and indicated that self- 
certification could extend to other areas. ACUS sponsored a follow-up study, completed in October 1995, 
on ''cooperative regulation." 

94-2 Reforming the Government's Procedure for Civil Forfeiture 

Implementation in progress. Recommends that Congress make various statutory changes in the 
notice requirements, including providing for the establishment of a centrally-maintained and widely 
available civil forfeiture registry in place of current requirements to public notices in specific locations or 
specific media, and providing that seized articles be returned if an agency fails to provide proper notice. 
Letter sent to Chairman of House Judiciary Committee urging inclusion of recommendation in legislation. 
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95-1 Application and Modification of Exemption 8 of the Freedom of Information Act 

Implementation in progress. Recommends that current Exemption 8 be retained for open financial 
institutions and closed financial institutions that have not failed. As to closed institutions that have failed, 
Congress should change the statute to provide that examination reports and so-called CAMEL ratings not 
be categorically exempt from disclosure. Operating and condition reports for all institutions should not be 
exempt from disclosure to the extent they are based on publicly available information. Congress should 
consider whether Exemption 8 should continue to apply to financial institutions that do not accept deposits 
from the public. Agencies with supervisory or regulatory responsibilities should continue to review ways to 
improve their administration of the FOIA, such as withholding information only when necessary to protect 
the efficacy of the examination process and the privacy of sensitive data or to avoid adverse economic 
impacts on other banks. Agencies are urged to use their Ombudsman office to inquire into citizen concerns 
over FOIA requests. 

95-2 Debarment and Suspension from Federal Programs 

Partially implemented. Recommends that agencies coordinating the Federal Acquisition Regulation 
(FAR) and the Common Rule for nonprocurement debarment, and individual agencies, coordinate their 
procurement and nonprocurement debarment and suspension regulations to provide that suspension or 
debarment from one program shall effect suspension or debarment fi*om both, subject to certain exceptions. 
Cases involving disputed issues of material fact should be referred to administrative law judges, military 
judges, judges of boards of contract appeal, or other hearing officers with similar levels of independence, 
and debarring officials should be senior agency officials with sufficient decisional independence. Agencies 
should list mitigating and aggravating factors, provide for a lead agency in handling cases involving 
individuals with transactions with multiple agencies, and, with respect to procurement debarment, establish 
a minimum evidentiary threshold of at least "adequate evidence" to issue a notice of proposed debarment. 
The Conference, in February, filed comments opposing a proposal by the Department of Housing and 
Urban Development to change its debarment rules to allow officials without decisional independence to 
decide factual issues. In June, 1995 final debarment and suspension rules were published by 0MB and 35 
departments and agencies. The rules cited ACUS' recommendations and pledged to consider several of 
them before the end of the year. In addition, HUD's rule specifically adopted ACUS' suggestions. 

95-3 Review of Agency Regulations 

Implementation in Progress. Recommends that agencies review their existing rules on a systematic 
basis. Review processes should be tailored to meet the needs of each agency. Agencies should set 
priorities for review, taking into account, among other things, public input. The existing petition for 
rulemaking process should be strengthened to ensure adequate and timely agency response. Tlic 
recommendation was forwarded to Congress, which is actively considering mechanisms to ensure that 
existing regulations are reviewed. 

95-4 Procedures for Noncontroversial and Expedited Rulemaking 

Implementation in Progress. Recommends that agencies use direct final rulemaking procedures to 
issue rules that are noncontroversial; i.e. unlikely to result in significant adverse comment. The procedures 
are aimed at ensuring adequate public notice and opportunity to comment. Where no such comment is 
received, the rule would quickly become final as published. It also recommends procedures for the use of 
interim final rulemaking, including adequate opportunity for post-promulgation comment and prompt 
response to any such comments. The recommendation was forwarded to Congress for consideration in its 
discussions of regulatory reform. 
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95-5 Government Contract Bid Protests 

Implementation in Progress. Recommends that Congress streamline the system for handling bid 
protests by providing that all protests be heard initially in an administrative forum, subject to judicial 
review in the United States Court of Appeals for the Federal Circuit. This proposal would eliminate 
existing jurisdiction over bid protests in the Court of Federal Claims and in United States district courts. 
The recommendation also urges Congress to mandate empirical testing of the effect of the bid protest 
process to analyze its costs and benefits and to determine whether it has improved the quality or reduced 
the cost of public procurement. The recommendation was forwarded to Congress, which is actively 
considering various legislative initiatives to modify the bid protest system as well as other aspects of federal 
procurement. 

95-6 ADR Confidentiality and the Freedom of Information Act 

Implementation in Progress, Recommends that Congress amend the Administrative Dispute 
Resolution Act to ensure that certain dispute resolution documents used in settlement discussions under the 
Act are exempt from disclosure under the Freedom of Information Act. Since approval of 
Recommendation 95-6, Conference staff has worked with Senate staff members involved in considering 
reauthorization of the ADR Act in an effort to include this change in the statute. The resulting bill in the 
104th Congress, S.1224, included the proposed amendment. 

95-7 Use of Mediation Under the Americans with Disabilities Act 

Partially implemented Recommends that agencies with enforcement responsibilities under the 
Americans with Disabilities Act (Departments of Justice and Transportation, Equal Employment 
Opportunity Commission, and Federal Communications Commission) cooperate to establish a coordinated 
program for voluntary mediation of ADA cases under all titles. The recommendation suggests establishing 
a joint committee to develop the program. Use of a common group of trained mediators is suggested to 
handle a variety of disputes arising under the Act, and several criteria are listed for evaluating the program. 
The recommendation is being forwarded to the primary enforcement agencies as well as a number of other 
agencies with related investigative responsibilities. EEOC has already announced plans to make greater 
use of mediation in ADA cases. 



